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introduction

By the time this edition of The Sovereign Report reaches you Christmas will have passed
so we hope you had a good one and wish everybody reading this a very happy and pros-
perous New Year. Kung Hei Fat Choi!

This year (as last year) we didn't send out R vs. Dimsey

any greetings cards to try and save a few Regular readers may recall the Dimsey and Allen
trees and money. We have, however, made- cases which went to the Court of Appeal last year
over the savings to suitable charities and and resulted in convictions for both Mr Dimsey and
donations have been made to Great Ormond  Mr Allen. Mr Dimsey appealed to the House of Lords
Street Hospital, London; Royal National Institute  and judgement affirming the Court of Appeal decision
for the Blind; an Indian orphanage; the Fire was handed down on 11 October, 2001. Robert
Brigade in Lagoa, Portugal; and Action Asia Venables writing in the ITPA Journal argues quite
Foundation, Hong Kong. We also contributed strenuously that the Court of Appeal decision was
to a special fund for Andy Fields who was pa- severely in error on a number of different points of
ralysed after breaking his neck playing rugby in  tax law but he was unable to convince the Law
Singapore in order to repatriate him to Stoke Lords of this when representing the appellant in the
Mandeville Hospital in the UK which is the best  House of Lords — or at least did not manage to con-

in the field for spinal injuries. vince the House of Lords that these errors should
result in any change in the decision. Mr Dimsey,
OECD the advisor to Mr Allen, has therefore had his con-

Once again, the OECD have postponed the viction upheld and this has potentially serious con-
deadline for tax havens to make commitments sequences for those who engage in offshore tax
and have modified the scope of the required

commitments. The deadline for making com- ‘
mitments is now extended to 28th February
2002 and more information on this and the
required form of the commitments can be
found on page 8.

Merry Christmas & a Happy New Year
Kung Hei Fat Choi!

C

planning and the advisors who assist them. A more detailed analysis of the case and its
implications can be found on page 9.

EU talks on Savings Tax Directive

It has recently been reported on Tax-News.com that the EU talks on the proposed automatic
exchange of information on any account opened by an EU resident within the EU (or territories
under their control which would include most British offshore islands such as Cayman Islands,
BVI, TCI, Jersey, Guernsey, Isle of Man etc.) have collapsed. Luxembourg and Austria have
objected to the proposals and backtracked on their earlier agreement. It could be that this
is just posturing designed to gain amendments to the proposal and other reports suggest
that talks will be recommenced shortly.

OECD exchange of information

Things have become a little clearer about what is required here. It is envisaged that all Off-
shore Financial Centres (OFCs) would be required to introduce procedures for exchange
of information upon request for criminal tax matters by the end of 2003 and on civil tax mat-
ters by the end of 2005. Simply stated, if an OECD resident comes under investigation by
his local tax authority and that investigation reveals a connection between that resident and
a structure in an OFC then the relevant authority (the onshore tax department) will make
inquiry from the relevant authority in the OFC who will be bound to release information about
that structure and who was behind it. Procedures to guarantee a speedy and unimpeded
release of that information will have to be implemented by any OFC that wishes to stay off
the OECD blacklist of uncooperative jurisdictions referred to above.

As always, we repeat out contention that offshore tax planning is alive and well but any plan-
ning which relies upon secrecy — as opposed to confidentiality — is fast becoming a liability.

howard bilton s

Barrister-at-Law (England, Wales & Gibraltar)
Chairman of The Sovereign Group
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european news

Isle of Man corporate service providers regime

The Corporate Service Providers Act became fully operational on 1 January. From this date,
it became illegal to carry on regulated Corporate Service Provider business without a licence
granted by the Financial Supervision Commission. But anyone who applied for a licence
before 1 January 2002 will be able to continue in business pending determination of the
licence application.

The Financial Supervision Commission (FSC) has issued a consultative paper on a new Com-
panies (Amendment) Bill which is to be introduced to Tynwald during the current legislative
session. The proposed Bill, designed to make urgently needed changes to the Companies
Acts 1931 — 1993 and other related legislation, will also facilitate the introduction of on-line
company incorporation, filing and searching
service at the Companies Registry. The Com-
panies (Amendment) Bill will also include legi-
slation to provide for the formation of protected
cell companies (PCCs) following a detailed
review by the Insurance & Pensions Authority.

The PCC structure is particularly relevant to
the captive insurance industry, but as a result
of the review, the Treasury considers that
there may be opportunities for it to be used
by other types of companies and therefore it
is intended that the proposals will apply to
companies in general.

The Trustee Act, to replace and update earlier
statutory trustee investment provisions was
brought into force, at the beginning of last
September. It follows similar legislation intro-
duced into English law.

J €rsSey. The Companies (Amendment No. 6) Law, the
first major overhaul of company legislation in Jersey since
enactment of the Companies Law in 1991, was approved by
the States and is due to be brought into force.

The first major overhaul of company legislation in Jersey
since the enactment of the Companies Law 1991, it aims to
take account of changes in international standards and provide
improved flexibility to participants whilst continuing to ensure
appropriate protections. The Law includes provision for:

companies to be incorporated by guarantee, to issue no par

value shares and include members holding unlimited shares;
private companies to be incorporated with a single member;

‘hybrid’ companies with both limited liability and guarantee

members to operate in Jersey;

two or more Jersey companies to merge and continue as

a single company;

redomiciliation of companies into and out of Jersey;

the Financial Services Commission to cooperate with domes-

tic and overseas investigations.

The Criminal Justice (International Cooperation) Law, de-
signed to extend the ability of the Commission to cooperate
with foreign legal authorities at the investigation stage to all
serious crimes, is also due to be brought into force.

Amendments to the Financial Services, Banking Business,
Insurance Business and Collective Investment Funds Laws,
to widen the gateways for disclosure of information to foreign
regulatory bodies, have been approved by the Finance & Eco-
nomics Committee.

Sovereign Comment. About time! Jersey has been
lagging behind other offshore jurisdictions and incorporation
numbers have been dropping steadily. Even Jersey-based pro-

He said Gibraltar’s policy is that it only wishes
to engage Spain in a process of dialogue that
is both safe and properly structured. This
would require the Gibraltar government to be
present throughout all parts of the talks with
a separate voice of its own and a right of veto
rather than just a vote.

Meanwhile Gibraltar brought the Protected

The Act grants wide investment powers to
trustees even where no powers are con-
tained within the trust deed. It retains duties
for trustees to have regard to the need for
the diversification and suitability of invest-
ments and introduces a duty to obtain and
consider proper advice before exercising
powers of investment.

It is supported by a range of new powers to
appoint agents, nominees and custodians,
to insure trust property and to pay profes-
sional trustees.

Sovereign comment

The Isle of Man has been particularly pro-

ere are much less restrictive employmen
practices so that it is generally possible to
bring specialist workers over from the main-
land without too much difficulty.

fessionals frequently recommend incorporating an offshore com-
pany in another jurisdiction with rather simpler legislation and
easier administration. BVI has been the choice of most. Jersey
maintains its pre-eminent position or trust business but is no
longer one of the premier jurisdictions for private client corporate
business. These changes may help to reverse that trend.
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Cell Companies Ordinance into force on 1
November last year. It is first domicile within
the European Union to provide such a struc-
ture and the Ordinance is intended for use
by both the captive insurance and funds
sectors.
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Gibraltar rejects joint sovereignty talks

The UK and Spain have brought forward the target date for agreement on a new constitutional
settlement for Gibraltar to this summer. They had previously set a deadline for the end of 2002.

The move is designed to make an agreement on a joint sovereignty arrangement possible
during the Spanish presidency of the European Union which ends in June. A referendum
on a new constitutional settlement could then be held in the second half of 2002. Gibraltar
Chief Minister Peter Caruana rejected an invitation to join the bilateral talks that are aimed at
delivering a new constitutional settlement that would also allow more self-government for Gibraltar.

Sovereign comment

The fight over the sovereignty of Gibraltar
has been rumbling on since 1714. Britain
maintains its position that sovereignty will not
be given back to Spain unless it is the wish
of the Gibraltar people and they would almost
certainly overwhelmingly reject any move to
give Spain sovereignty over Gibraltar in part
or in whole. This issue has received a lot of
press coverage in recent months but the
present position is unlikely to change in the
near, middle or even distant future.



usa + caribbean

news

US Patriot Act tightens “offshore” rules

President Bush signed the USA Patriot Act into law on 26 October 2001. Enacted in res-
ponse to the 11 September attacks, its primary purpose was to provide enhanced powers
of enforcement and surveillance in relation to terrorism but it also had significant implications
for international financial institutions and offshore jurisdictions.

At the insistence of the Senate it contained provisions to strengthen anti-money laundering
rules and give a mandate for subjecting to special scrutiny those foreign jurisdictions, financial

institutions operating outside the US, and clas-
ses of international transactions or types of
accounts that pose particular, identifiable op-
portunities for criminal abuse.

Under section 311, the Secretary of the Trea-
sury is empowered to take “special measures”
against foreign jurisdictions, financial institutions
and international transactions that are a “pri-
mary money laundering concern”.

These include requiring domestic financial in-
stitutions to: maintain records and/or file reports
concerning transactions; take steps to obtain
and retain adequate information concerning
the beneficial ownership of any account opened
or maintained in the US by a foreign person;
identify and obtain background information on
the each customer of a financial institution per-
mitted to use a “payable-through” account in
the US; and identify each customer and obtain
and retain information on them as a condition
to opening or maintaining a “correspondent
account” with a US financial institution.

Under section 312 any US financial institution
that establishes, maintains, administers or man-
ages a private banking account or correspondent
account in the US for a foreign person is re-
quired to establish enhanced due diligence
policies, procedures, and controls to detect
and report instances of money laundering.

As a minimum the US financial institution is
required to: ascertain each of the beneficial
owners of the foreign bank with which the
account relationship is established; conduct
enhanced scrutiny of such accounts; and as-
certain whether the foreign bank provides

correspondent accounts to other foreign banks and if so, their identities. Any US financial
institution requested to open or maintain an account by or for a non-US person must ascertain

BVI to establish Financial Services Commission

An independent regulatory body is to be established early this year under the Financial
Services Commission Bill. This is the final substantial piece of legislation required for
compliance with the core recommendations of the KPMG Review of financial regulation in

the UK Overseas Territories.

An Insolvency Act and other legislation recom-
mended by KPMG is in the process of being
drafted for introduction in the House after the
Financial Services Commission Bill has been
passed. A Code of Practice for Mutual Fund
Managers and Administrators has also been
drafted and will be put out to consultation shortly.

Sovereign comment

BVI has delayed announcing changes to its

legislation and procedures for as long as
possible. Although these particular changes
have been made to conform with the KPMG
review they are also in keeping with what is
required by the FATF and OECD. We expect
further changes in legislation, particularly
relating to the companies law, to be announ-
ced in the run up to the extended deadline
for making commitments to the OECD ap-
proaches on 28 February 2002.
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Cayman I s|a nds. The Cayman Islands govemment
signed an agreement with the US to provide for exchange of
information, upon request, for criminal tax evasion, civil and
administrative tax matters relating to US federal income tax.

It also provides for confidential treatment of information
exchanged, and, in accordance with US law, any such infor-
mation may not be disclosed to any third party. It applies to
criminal tax evasion for taxable periods commencing 1 January
2004, and to all other tax matters for taxable periods commen-
cing 1 January 2006.

The agreement followed bilateral negotiations between
officials from the US Department of the Treasury and the gov-
ernment of the Cayman Islands but takes the form of a UK/US
agreement because the Cayman Islands is a UK Overseas
Territory. Itis structured to conform with the Cayman Islands’
commitment to the OECD of May 2000.

The Companies (Segregates Portfolio Companies) Law
has been amended to provide that any exempted company,
including mutual funds, may apply to be registered as a seg-
regated portfolio company. Use of segregated portfolio com-
panies was previously restricted to exempt insurance companies.

Sovereiqn Comment. As can be seen, the US is pur-
suing its own objectives separately as well as in tandem with
the OECD. The US prompted the refocusing of the OECD’s
“harmful tax” initiative away from tax rates and on to exchange
of information and expects to sign exchange of information
agreements with over half of the 35 OECD-listed tax havens
within a year. We would again stress that nobody need fear
these agreements if they are using OFCs legitimately for tax
avoidance rather than tax evasion. The signing of such a treaty
brings forward the inevitable imposition of exchange of infor-
mation procedures required by the OECD but will largely effect
only US citizens who deal with or through the OFCs. What
should be noted, however, is that information obtained by the
US may be exchanged with treaty partners under the terms
of the bilateral taxation treaties signed by the US with most
developed nations.
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Mauritius makes changes to Companies Act

The President assented to three major pieces of new legislation to upgrade the regulatory
framework and the key underlying financial services structures last December.

The Companies Act is intended to upgrade the Companies Act 1984 in line with the latest de-
velopments in company legislation. Based on New Zealand legislation, it streamlines proce-
dures for the incorporation, management and winding up of companies.

Existing offshore companies are reclassified as companies holding a Category 1 Global Busi-
ness Licence and existing international companies as companies holding a Category 2 Global
Business Licence.

Public companies holding a Category 1 Global Business Licence must maintain a register

open to the public at the office of the Registrar of Companies. But private companies holding
a Category 1 or Category 2 Global Business
Licence are exempted from public access un-
less such a request is made by a shareholder
of that company.

The Trusts Act aims to consolidate the existing
laws relating to domestic trusts and offshore
trusts into a single piece of legislation. It also
contains measures to facilitate administration
of trusts, whilst protecting the interests of be-
neficiaries, through the introduction of new ‘fun-
ctionaries’ such as enforcers, in addition to the
protector, custodian trustee and managing
trustee. The Act also incorporates the concept
of protective and spendthrift trust aimed at
ensuring more efficient management of assets.

H ong KO N{. Advisory Committee on New Broad-
based Taxes issued a consultation document last year on
what types of broad-based taxes may be suitable for Hong
Kong if required. The committee was established by the
Financial Secretary last June in the light of projected future
operating deficits.

Entitled “A Broader-Based Tax System for Hong Kong?”,
the consultation document sets out 13 options to broaden
the tax base. The options fall into two groups — those that
would increase the revenue productivity of existing taxes
and those relating to introduction of new taxes.

The former includes raising the rates of salaries tax, profits
tax and stamp duty on property as well as reducing allowances
and deductions under salaries tax. Possible new taxes include
capital gains tax, tax on interest, on dividends and worldwide
income, a land and sea departures tax, payroll and social
security taxes, poll tax, a general consumption tax and tax
on mobile telephones and signboards.

In making its recommendations, the Committee must have
regard to the overriding principle of maintaining a low and
simple taxation regime and preserving Hong Kong's com-
petitiveness.

Sovereign Comment. The Hong Kong economy is
under some pressure. Unemployment is at record levels but
is still less than 6% which is a rate most countries would be
proud of. There will be a large budget deficit this year and

US list of people connected to the attacks.

the government is no longer able to generate much by the
way of taxes from land transactions. Hong Kong is having a
precautionary look at alternatives but as yet there is no
suggestion but the current corporate taxation system will be
altered so Hong Kong, being outside the OECD and the EU
but still able to offer stability, an excellent banking system
and a low or zero rate of tax may prove THE offshore juris-
diction for the future.
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The Law Regarding the Criminalisation of
Laundering of Property Derived from Unlawful
Activity gives the Central Bank power to moni-
tor and control banks, money changers and
other financial institutions.

It permits the UAE Central Bank to freeze
suspicious accounts for up to a week, allows
the courts to freeze such accounts indefinitely
and provides penalties of up to seven years
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The Financial Services Development (FSD)
Act provides for the establishment of a Finan-
cial Services Commission which will be the
statutory body regulating non-bank financial
services. Further to the Mauritius Offshore
Business Activities Act 1992, it sets out
new requirements for licensing those con-
ducting financial services in Mauritius and
new obligations in terms of record-keeping
and disclosure.

know as Category 1 and Category 2 Global
Business Companies — and consolidates the
previous two Acts into one. In effect there is
little change to the administration procedures
for the incorporation and management of the
two types of companies.

UAE approves Anti-Money Laundering Bill

A bill against money-laundering was approved by the Council of Ministers and will come
into effect when signed into law by President Sheik Zayed bin Sultan Al Nahyan.

The United Arab Emirates (UAE) was identified as a conduit for funds tied to the 11 September
terrorist attacks and the Central Bank froze accounts in respect of one of the names on a

and fines of up to dirham300,000. The Law
also provides for the creation of a National
Anti Money-Laundering Committee to work
with local and international financial insti-
tutions to combat money laundering.
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EU to open information exchange talks

EU Finance Ministers reached agreement last October on a mandate to authorise the
opening of a formal phase of savings taxation negotiations with six key non-EU countries
on ways to tackle tax evasion.

The aim of the talks is to persuade the USA, Switzerland, Liechtenstein, San Marino, Monaco
and Andorra to agree to adopt anti-tax evasion measures, already agreed to by Member
States, whereby an information exchange system would be implemented regarding interest
payments on non-residents' savings.

The Feira European Council set a deadline of
the end of 2002 for agreement to be reached
with key non-EU countries to adopt an infor-
mation-sharing system, and if that is achieved
then the system will go fully into effect by 2009.

Under the EU proposals, member states and
the six non-EU countries would be expected
to share information on interest they pay to in-
dividual savers resident in the other relevant It seems clear that there will be little resistance from the USA to implementing the exchange
countries. For a transitional period of seven jefinfemnaii stem reg he put it is also d iffic 0 see wh itze in
years, Belgium, Luxembourg and Austria would
be allowed to apply a withholding tax instead
of providing information, at a rate of 15% for
the first three years and 20% for the remainder
of the period.

Sovereign comment

FATF The Financial Action Task Force (FATF) agreed
to expand its mission beyond money laundering to lead the
international effort to combat terrorist financing in response to

Pava rotti pl ed dS not qt" lty to tax evasion the 11 September terrorist attacks in the USA.
Meeting for an extraordinary Plenary on the Financing of
Opera singer Luciano Pavarotti pleaded not guilty to tax evasion before a court in his home  REUSISUNINIERIICCIRBIARIRCECEAEEEEI SR

town of Modena. He faces a three-year prison sentence if convicted. of the 31 FATF members issued a set of Special Recom-
mendations on Terrorist Financing and set a timetable for

. s . . implementation.
Italian prosecutors allege that Pavarotti still owes the government unpaid taxes for the period e s S ey

1989 to 1995 — despite his payment of £7.8m in back taxes last year. But under Italian law SRS steps 1o ratify and implement the relevant United
once the authorities have been notified of a criminal act there is a duty to prosecute. Nations instruments; criminalise the financing of terrorism,

terrorist acts and terrorist organisations; freeze and confiscate
The singer needs to convince prosecutors that he was resident in Monte Carlo for the period RO I TENE AR EURE S (R R

in question — and not in Italy. terrorism; provide the widest possible range of assistance to
other countries' law enforcement and regulatory authorities
Sovereiqn comment for terrorist financing investigations; impose anti-money

. ) ) o ) ) laundering requirements on alternative remittance systems;
Pavarotti is not the first high profile figure to  This compares with other tax advantageous S R TE R e (R e Rt e (ol

have had his supposed residency in Monaco jurisdictions in which an expatriate may settle R TR IR E I IR R R R )
questioned and tax bills raised when found not such as Cyprus, Malta and some of the  [JElieNEIRE oMo LRI LRSI R}
to be a bona fide resident of Monaco. Caribbean jurisdictions where there is no  RlEEAEICIFNN
minimum required period to maintain resi-
Ofcourse, it is possible to be a resident of Mon-  dency. This gives travellers an advantage E3F I ANt i1 ed T The Basel Committee
aco and a resident of Italy or elsewhere at the in that if they are seeking to avoid tax in one YRS St IR Re T e R ke el e
same time and liable to tax in both jurisdictions.  place it is helpful (but not conclusive) to be NSO IR TR O R TR e R FR RO e o
In order to maintain Monagesque residency it  able to point to a properly maintained legal BRI ERVEIEN i IR El (s
is necessary to spend a minimum of 90 days residency elsewhere. priate practices.
within the Principality. The Guidance said clear and comprehensive ‘Know Your
Customer’ rules are needed if banks are to avoid being used to transfer illicit funds for criminals, corrupt officials and terrorists.
The committee also urged closer scrutiny of trusts, fiduciary accounts and companies, where accounts should be closed if
the beneficiaries or owners could not be identified.
It said special attention was needed for accounts of politically exposed persons such as heads of state, senior politicians

and officials and others who may be able to abuse their position to enrich themselves. The decision to open such accounts
should always be approved by a senior manager, and the source of funds investigated.
The Working Group is to undertake further work on developing essential elements of customer identification requirements.
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OECD modifies harmFul tax initiative

The OECD formally modified the tax haven aspects of its initiative to eliminate harmful tax
practices by removing the “no or nominal taxes” and “no substantial activities” elements from
the commitments it is seeking from co-operating jurisdictions.

Commitments from listed jurisdictions will now be sought only with respect to the transparency
and effective exchange of information criteria. The deadline for making commitments was ex-

tended to 28 February 2002.

The move, set out in a 2001 Progress Report published in November, came in response to
the shift in US government policy under the Bush Administration. Publication had been delayed
by Spanish objections over the status of Gibraltar.

Netherlands Antilles. e newking-
dom Tax Treaty between the Netherlands and the Nether-
lands Antilles was due to be ratified by their respective par-
liaments by the end of last year following final approval by
both governments.

The treaty will provide for an effective tax rate of 8.3% on
dividends as of 1 January 2002. The Antilles has given ‘level
one’ commitments to permit no erosion of this rate. This is
same rate as is currently applied but under the existing treaty
the Netherlands collects 5% and the Antilles 3.3%. Under the
new treaty the entire amount will be deducted in the Netherlands
and then remitted to the Antilles.

Ratification of the treaty will enable implementation of the
New Fiscal Regime (NFR), approved at the end of 1999, which
will repeal existing offshore legislation and remove the dis-
criminatory elements between the offshore and onshore cor-
porate tax regimes.

Under the NFR, resident and non-resident companies will
be taxed at the same rate of 34.5%. Previously offshore
companies paid tax at a rate between 2.3% and 4%. The NFR
was expected to become applicable as of 1 January 2000 but
following the delays in agreeing the new Kingdom Tax Treaty
it will now be applied retroactively to 1 January 2001. Transitional
rules will be applied to taxpayers currently benefiting from the
offshore legislation.

Sovereiqn Comment. One of the best holding company
regimes used to be a Netherlands company owned by a Nether-
lands Antilles company — the “Dutch Sandwich”. In recent
years several other countries have initiated holding company
regimes which compete with Netherlands or compliment the
Netherlands regime so that often the best holding company
route is either direct into Denmark, Luxembourg, Spain, Switzer-
land or UK or combines a company incorporated in one of
those jurisdictions with the Netherlands. The Dutch Sandwich
is now attractive because it is well understood and tested but
there may well be better options available depending on the
country from which dividends are to be extracted.
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The OECD also conceded that any potential
framework of co-ordinated defensive mea-
sures would not apply to uncooperative tax
havens any earlier than it would apply to
OECD Member countries with harmful prefer-
ential regimes.

To ensure that committed jurisdictions have
sufficient time to develop implementation
plans, the time for establishing a schedule
has also been extended from six months after
the date of making a commitment to one year.
The 11 jurisdictions — Aruba, Bahrain, Ber-
muda, Cayman Islands, Cyprus, Isle of Man,
Malta, Mauritius, Netherlands Antilles, San
Marino, Seychelles — that had made commit-
ments to eliminate harmful tax practices are
to be permitted to review them in respect of
the no substantial activity criterion.

Tonga, said the OECD, had addressed those
areas that led to its identification as a tax
haven in June 2000 and been removed from
the list.

The modifications to the tax haven work do
not affect the work in relation to Member
countries. The OECD also reviewed harmful
tax practices in its own Member countries
and listed 47 tax regimes across 21 countries.

Sovereign comment

It does seem that every issue of the Sove-
reign Report devotes a large part to the
latest from the all-powerful OECD. This is
the third time that the deadline for making

Cyprus approves tax reforms For EU membership

The cabinet approved radical tax reform plans last November as part of the preparations
for membership of the European Union. The proposals envisage a 10% across-the-board
corporate tax on companies, a gradual increase in VAT to the 15% minimum required by
the EU and a reshuffle of income tax brackets to widen the tax-free income.

The government's decision to set a uniform
corporate tax rate of 10% for both onshore
and offshore companies is designed to meet
the EU's requirements on fair competition.
The main beneficiaries would be onshore
companies, which currently pay corporation
tax at 25% of net profits.

But for offshore companies, the new tax re-
gime marks a substantial increase from the
4.25% rate introduced when Cyprus opened
as an international business centre in the
1970s. It is estimated that the overall tax obli-
gation will be around 15.5 to 18.5%.
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Sovereign comment

The headline rate of tax makes Cyprus rather
unattractive but it may be that the ability to
make deductions will bring the effective rate
down from these levels. Otherwise it is diffi-
cult to see Cyprus holding much attraction
for the international investor other than as a
conduit to eastern European countries with
whom Cyprus has a range of outstanding tax
treaties. Even there it may be that some
onshore countries offer more if their treaties
can be accessed and those onshore juris-
dictions used as a conduit to eastern Europe.

We will keep you updated in future issues
as details become clearer.
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The Dimsey & Allen Appeals

In the recent House of Lords appeals, R v. Dimsey [2001] UKHL 46 and R v. Allen [2001]
UKHLA45, the appellants, Dermot Dimsey and Brian Allen sought to appeal against decisions
of the Court of Appeal, Criminal Division [2000] QB 744. Dimsey was accused of conspiring
to cheat the public revenue and Allen was accused of actually cheating the public revenue
by failing to disclose profits made by offshore companies managed by him. Dimsey was sen-
tenced to 18 months in prison and Allen to 13 concurrent terms of 7 years.!

The facts of the Dimsey case*
Dimsey provided financial services to clients from his base in Jersey. These services included,
inter alia, the establishment and management of offshore companies for UK-resident individuals.

A co-defendant, Chipping, was a UK resident
individual involved in the supply of avionics
equipment to South Africa and had asked
Dimsey to set up two Jersey companies (Thom-
lyn Supplies and Glenville Supplies) to deal
with the South African contracts that Chipping
had obtained. The contracts were signed by
Dimsey on behalf of the companies. Credit
cards were issued to Chipping in the names
of the companies, but for his personal use,
and a third Jersey company (Lantau) was set
up to receive profits from the trading companies
and to acquire a flat in England for the use of
Chipping’s family.

In 1993 the Revenue began an investigation
into Chipping’s tax affairs. Dimsey assisted
Chipping in providing false and misleading

The facts of the Allen case?:

information to the revenue. The revenue
commenced criminal proceedings against
Chipping and he pleaded guilty to counts
relating to failing to declare taxable income
and benefits derived from the aforementioned
offshore companies. Chipping pleaded not
guilty to two other counts: a) cheating the
revenue of corporation tax by concealing
ce of profits; and

The appeals for Dimsey and Allen were heard at the same time, Lord Scott of Foscote gave
opinion in Dimsey and Lord Hutton in Allen. Lord Hutton adopted Lord Foscote’s interpretation
that the companies’ income was that of Allen’s for tax purposes under section 739 ICTA

(see below).

Allen had, as in the case of Dimsey, provided
false and dishonest information to conceal the
fact that he was managing and controlling his
offshore companies from within the UK. A
ground of appeal advanced before the Court
of Appeal was that, as a shadow director, the
appellant was not liable to tax on the provision
of living accommodation and benefits in kind.
This particular point was rejected on the
grounds that a shadow director falls under the
extended meaning of director under section

The Appeal:

168(8) of the Income & Corporations Tax
Act. Allen also argued that his assets were
tied up in a so called “Red Cross Trust”
a.k.a. a “Blind Trust” in which the details of
the settlor are not mentioned but it wasn’t
clear what effect this had. The judge was
particularly skeptical about this type of ar-
rangement and his background in criminal
law, rather than tax and trust law, led him
to make some controversial statements to
the jury.

Section 739(1) and (2) of the Income & Corporations Tax Act of the UK is the mainstay of
the UK’s anti-avoidance measure. It states that income generated by or on any assets trans-
ferred out of the UK that may be enjoyed by an individual ordinarily resident in the UK shall

be taxable as if the income had been received by him.

The defendants argued that, since the com-
panies’ profits were deemed for tax purposes
to be those of Chipping under s739(2), the
profits could not be deemed for tax purposes
to be those of the companies so the companies
were not liable to corporation tax and accor-
dingly the convictions for failure to declare their

liability could not be sustained. This was a
rather novel approach and the court dis-
missed the appeals. “There could be no
distinction between the position of a trans-
feree company and a transferee who is an
individual,” said Lord Scott.

"The Times Law Report, 14 July 1999.

2Regina v. Dimsey [2001] UKHL 46, Lord Scott of Foscoe.

3Regina v. Allen [2001] UKHL 45, Lord Hutton.
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Sovereign comment

Here we have a case (Dimsey) where an in-
dividual, Chipping, conspired to cheat the
revenue. His professional advisor, Dimsey,
assisted by providing false and misleading
information. This supports Sovereign’s con-
tention that for offshore structures to work it
is vital that “management and control” do not
just appear to, but actually, take place off-
shore. Dimsey dishonestly concealed the true
place of control and central management of
the companies to support his claims that the
companies were managed outside the UK
(Jersey) and therefore not subject to UK tax.
When we provide directors for a company, it
is therefore essential that we actually control
and manage the company and do not just
appear to do that.

Living accommodation and any other bene-
fits in kind provided to a director are, generally,
classed as emoluments received by the direc-
tor. Their Lordships agreed, in the appeals,
that the relevant sections of the Income &
Corporations Tax Act (s168(8)) also applied
to shadow directors. Clients must, therefore,
be prepared to forego control of an offshore
company in order to avoid this particular sec-
tion and to be able to clearly demonstrate, if
required, that they do not control the company.

Some jurisdictions, Hong Kong for example,
employ “schedular” taxation systems where
the place of effective management and control
has no bearing on tax burden. Instead tax is
levied according to the source of the income.
But the majority of jurisdictions do have anti-
avoidance measures that affect the use of
offshore companies and, unless properly struc-
tured, income derived from these structures
will be taxable as if the income had been re-
ceived directly by the client.

The disputes in Dimsey and Allen surround
offshore planning that went horribly wrong.
Perhaps with sound advice in the beginning
(or even restructuring of their affairs at a later
stage) Messrs Dimsey and Allen would have
been free to continue their businesses unhin-
dered by revenue investigations and court cases.

Sovereign does urge its clients to take
domestic tax advice in order to ascertain
their reporting requirements.
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The Sovereign MasterCard

The ultimate offshore credit card. Instant

access to your offshore funds any time,
any place, anywhere. Visit our
website for more details:
www.SovereignGroup.com

St. Thomas University - Miami, USA

An internet delivered LL.M. and Masters
degree in International and Offshore Tax SSuERESS
Planning — accredited by American Bar

Association and SACS.

See our website for more details:

www.SovereignGroup.com

Bahamas: Paul Winder
Tel: +1 242 322 5444
Fax: +1 242 325 8445
bh@SovereignGroup.com

British Virgin Islands:
Tracey Chea

Tel: +1 284 495 3232
Fax: +1 284 495 3230
bvi@SovereignGroup.com

Cyprus:

Vassos Hadjivassiliou

Tel: +357 2676519

Fax: +357 2 679079
cy@SovereignGroup.com

Denmark: Jan Eriksen
Tel: +45 44920127
Fax: +45 43690127
dk@SovereignGroup.com

Gibraltar: Stuart Stobie
Tel: +350 76173

Fax: +350 70158
gib@SovereignGroup.com

Sovereign Asset
Management Limited:
David Gilburt

Tel: +350 41054

Fax: +350 41036
sam@SovereignGroup.com

Hodgson Bilton:
John Hodgson
Tel: +350 76498

Fax: +350 76487
hb@SovereignGroup.com

Hong Kong: Michael Foggo
Tel: +852 2542 1177
Fax: +852 2545 0550
hk@SovereignGroup.com

Isle of Man: Paul Brennock
Tel: +44 1624 699800
Fax: +44 1624 699801
iom@SovereignGroup.com

Malta: Mark Miggiani

Tel: +356 21 339 218
Fax: +356 21 322 531
ml@SovereignGroup.com

Mauritius: Ben Lim

Tel: +230 208 1747

Fax: +230 208 1736
mu@SovereignGroup.com

Netherlands: Susan Redelaar
Tel: +31 (0)20 428 1630
Fax: +31 (0)20 620 8046
nl@SovereignGroup.com

Portugal:

Nigel Anteney-Hoare

Tel: +351 282 340480
Fax: +351 282 342559
port@SovereignGroup.com

For more information . . .

For more information on the services provided by
The Sovereign Group, please visit our website:
www.SovereignGroup.com or contact your most

South Africa, Cape Town:
Timothy Mertens

Tel: +27 21 418 4237
Fax: +27 21 418 2196
sact@SovereignGroup.com

South Africa, Johannesburg:
Carlos Correia

Tel: +27 11 486 0123

Fax: +27 11 646 0586
sajb@SovereignGroup.com

Spain:

Richard Melton

Tel: +34 952764168

Fax: +34 95 2825637
spain@SovereignGroup.com

Turks & Caicos Islands:
Coretta Dames

Tel: +1 649 946 2050
Fax: +1 649 946 1593
tci@SovereignGroup.com

United Arab Emirates:

Kevin O'Farrell &

Cecilia D’Cunha

Tel: +971 4 3976552

Fax: +971 4 3978355
dubai@SovereignGroup.com

United Kingdom: Simon Denton
Tel: +44 (0)20 7479 7070
Fax: +44 (0)20 7439 4436
uk@SovereignGroup.com

convenient Sovereign office listed below.

Sovereign Group Partners LLP:
Gerry Scanlon & Neil Pidgeon
Tel: +44 (0)20 7479 7070
Fax: +44 (0)20 7439 4436
capital@SovereignGroup.com

Sovereign Accounting Services:
Stephen Barber

Tel: +44 (0)20 7434 3200
Fax: +44 (0)20 7434 3288
sas@SovereignGroup.com

United States of America:
William H. Byrnes

Tel: +1 305 474 2468
Fax: +1 305 474 2469
usa@SovereignGroup.com

Uruguay:

Maria Noel Otero Perroni
Tel: +598-2 900 3081
Fax: +598-2 900 1932
uy@SovereignGroup.com
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