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Double take in Amsterdam
Our Amsterdam office was recently transformed into the “Blue
Shrimp Hotel” to feature in a new Russian movie titled “Two Ladies
in Amsterdam”. Before anyone jumps to the wrong conclusions,
I should add that it is about the wife of a Russian diamond dealer,
and her mother, who follow him to Amsterdam to find out whether
his frequent trips there are strictly for business. We understand
that the film is to be released later this year.

HNWIs review UK residence
Tax at 50%, National Insurance, government rates, duties on fuel,
tobacco and alcohol and then VAT on nearly everything. We
estimate that a higher rate taxpayer in the UK can expect to hand
about 80% of his income over to the government! There are a
number of jurisdictions around the world that offer attractive
packages to inbound expats – Cyprus, Gibraltar, Hong Kong,
Malta, Monaco or Singapore – to name but a few. If you, or your
clients, are actively thinking about such a move, please contact
Sovereign to find out how we can assist.

Howard Bilton  BA(Hons)
Barrister-at-Law (England, Wales & Gibraltar)

Professor of Law, St. Thomas School of Law, Miami, USA
Chairman of The Sovereign Group

Our man in Valetta
Congratulations to Mark Miggiani, our Managing Director in Malta, on his recent appointment as
Malta’s ambassador to France. This posting is for a minimum of three years. We wish him the best
of luck and look forward to his return to the fold at the end of his term ... and perhaps even some
lavish entertaining at his fine Parisian residence!

Sovereign Art Foundation at ART HK 09
In mid-May, the Sovereign Art Foundation once again exhibited at ART HK event in Hong
Kong. The Foundation invited tennis ace Martina Navratilova and her artist partner Juraj
Kralik to demonstrate their unique picture-making technique in front of a 5,000 strong audience.
See www.artgrandslam.org for art images and www.SovereignArtFoundation.com for a video
clip. ART HK 09 attracted over 27,000 people in total and the Foundation was delighted to have
the opportunity to showcase its contribution to artistic charitable causes.

Scoffshore at FT.Com
Where do you get a good meal offshore? See the Scoffshore restaurant reviews in The Long Room
section of the FT Alphaville’s website at http://ftalphaville.ft.com/longroom (you will need to register).
And if anyone would like to write a review of a dining experience in an offshore jurisdiction, then
please send it to us and we will get it posted on the site.

Cyprus office expands
As you will read on the Fiscal page of this issue, Cyprus and Russia have recently signed a new
tax treaty. As a full member of the European Union, Cyprus is becoming an ever more important
international finance centre and we are expanding our office there to meet the increased demand
for Cypriot corporate structures. For further details please contact our Managing Director in Cyprus,
Richard Melton.

Our Amsterdam office masquerading as the “Blue Shrimp Hotel”.
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The leaders of the G-20 countries, meeting in London on 2 April 2009, called for an end to
bank secrecy and threatened sanctions against jurisdictions identified by the OECD as
“uncooperative” in respect of tax information exchange in a new Progress Report.

As part of the G-20 summit to tackle the financial crisis, leaders made commitments toward
strengthening international financial supervision and regulation, and agreed, "to take action
against non-cooperative jurisdictions, including tax havens”.

"We stand ready to deploy sanctions to protect our public finances and financial systems,"
the G-20 leaders wrote in a communiqué. "The era of bank secrecy is over." To this end, the
G-20 agreed to develop a toolbox of counter measures for its members countries to consider.

These included: increased disclosure require-
ments on the part of taxpayers and financial
institutions to report transactions involving
non-cooperative jurisdictions; withholding
taxes in respect of a wide variety of payments;
denying deductions in respect of expense
payments to payees resident in a non-
cooperative jurisdiction; reviewing tax treaty
policy; asking international institutions and
regional development banks to review their
investment policies; and giving extra weight
to the principles of tax transparency and
information exchange when designing bilateral
aid programmes.

"We have agreed that there will be an end to
tax havens that do not transfer information on
request. The banking secrecy of the past must
come to an end," said UK Prime Minister
Gordon Brown, who chaired the summit. "We
have agreed [on] tough standards and sanc-

tions for use against those who don't come
into line in the future."

To coincide with the summit, the OECD
published a Progress Report that consisted
of a new “tiered” list assessing the implemen-
tation of information exchange standards
among jurisdictions surveyed by the OECD’s
Global Forum on Transparency and Exchange
of Information. This breaks the jurisdictions
down into: a “white list” of those jurisdictions
that have substantially implemented OECD
standards; a “grey list” of those that have
made, but not yet substantially implemented,
commitments; and a “black list” of those that
have not committed to OECD standards. (For
further information see Profile on page 13)

Sovereign Comment
These developments had been well-trailed and
the resulting OECD list has generated consider-
able interest in our business. Sovereign has
always stressed the importance of using only
legal, compliant structures. It is pleasing to see
that international bodies such as the G-20 and
the OECD are taking serious steps to create
a true level playing field, although there is a
long way to go. But we hope that in working
towards these goals, the well-regulated offshore
centres are not stifled by an excess of red tape;
also that those who have worked hard to
develop their regulation are not grouped
together with the less co-operative centres.

UK review clears OFCs
Lord Adair Turner, chairman of the UK's Financial

Services Authority, found that offshore financial centres

did not play a central role in the origins of the financial

crisis in his Review of Global Banking Regulation

published on 18 March 2009.

Turner said: "It is important to recognise the role of

offshore financial centres was not central in the origins

of the current crisis. Some SIVs were registered in

offshore locations; but regulation of banks could have

required these to be brought on-balance sheet and

captured within the ambit of group capital adequacy

requirements. And many of the problems arose from

the inadequate regulation of the trading activities of

banks operating through onshore legal entities in major

financial centres such as London or New York.”

But he noted that: "Tighter effective controls in offshore

centres will, however, become more important over time

as regulation is improved in the major onshore locations

and as the incentives for regulatory arbitrage through

movement offshore therefore increase.”

In particular, Turner added that greater regulation of

hedge funds may be required if they become more

systemically important and this should be extended to

offshore financial centres. “Global agreement on

regulatory priorities should therefore include the principle

that offshore centres must be brought within the ambit

of internationally agreed financial regulation (whether

relating to banking, insurance or any other financial

sector),” he said.

The remaining nine jurisdictions covered in the
survey were placed as follows: Singapore, New
York, Hong Kong, Jersey, Cayman Islands,
Isle of Man, Monaco, Dubai and Guernsey.

Sovereign Comment
Sovereign offices around the world are reporting
increasing interest from UK residents who are
considering moving in advance of the hefty rises
in personal taxation that will come into force next
year. Our own conclusions are that whilst Switzer-
land is indeed a popular option, other jurisdictions
that offer attractive terms for HNWI residents,
such as Gibraltar and Malta, are also worth
considering. Anyone thinking about leaving the
UK should contact our London office at the
earliest possible opportunity to see how
Sovereign can assist throughout the process.

Mobile wealthy choose Switzerland
Switzerland is the most popular destination for the mobile wealthy as the rich become
increasingly concerned about the UK's tax regime, according to a Scorpio Partnership survey
published on 13 May 2009. It said the Alpine state beat London, Singapore, New York and
Hong Kong because of its “rounded offer”.

“To the mobile wealthy, Switzerland is still
very nearly all things to all people. Right across
the spectrum of criteria it scores well in this
index, offering the mobile wealthy the headline
fiscal incentive as well as all the underlying
criteria such as stability, employment and
business opportunities, infrastructure and edu-
cation for their children,” said Stephen Wall,
a director at Scorpio.

London took second spot in the survey.
Scorpio said while London remains the domi-
nant centre internationally for the mobile
wealthy given its convenient time zone, strong
professional services industry and numerous
good travel links, the damage done by recent
regulatory and fiscal changes have left the
UK capital trailing Switzerland.

G-20 declares an end to bank secrecy
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TIEAs with New Zealand on 16 April and the
Netherlands on 8 June to bring its total to 12.
This is now regarded as the minimum threshold
for inclusion on the OECD’s “white list” of co-
operative jurisdictions, and accordingly Ber-
muda was upgraded to the OECD’s “white
list” of jurisdictions in its latest Progress
Report issued on 8 June 2009.

The BVI concluded a TIEA with the US in April
2002 and further TIEAs were signed with the
UK and Australia in October 2008, and France
on 17 June 2009 to bring its total to 11.

Sovereign Comment
These developments are highly topical follow-
ing the publication of the OECD’s “Progress
Report” – see the European page. As a lead-
ing offshore jurisdiction, Cayman is positioning
itself well by pro-actively entering into these
agreements. So too is the BVI. A further
update is expected from the OECD at the
end of 2009. See the Profile page in this
edition for a more in-depth view of this subject.

The UK was, at the time of going to press, preparing to suspend the constitution of the Turks
& Caicos Islands as a long-awaited inquiry was expected to show evidence that the country
has been engulfed by endemic corruption.

The inquiry was carried out this year by a former UK High Court judge, Sir Robin Auld, after
visiting British MPs expressed alarm about allegations of corruption. It is reported to point
to the "high probability of systemic corruption" in the administration of the TCI. It also
concludes there were "clear signs of political amorality and immaturity and of a general
administrative incompetence".

TCI Prime Minister Michael Misick resigned, on 23 March 2009, and a draft order was laid before
the UK Parliament on 25 March to empower
it to hand control of TCI to the UK-appointed
governor. It reads: "This order is being made
because an accumulation of evidence in relation
to the TCI over the past year or so has led to
a provisional decision by British ministers that
parts of the constitution of the TCI will need to
be suspended and replaced by other provisions
on an interim basis."

Misick is alleged to have built up a multi-
million dollar fortune since coming to power
in 2003. The islands have been the subject
of extensive redevelopment for tourism, but
many of the luxury developments have pro-
voked allegations that they were the product
of corrupt deals between local politicians and
foreign businessmen.

UK Foreign Office Minister Gillian Merron
said the draft order would seek a sus-
pension of parts of the islands' constitution
and transferring powers to Governor
Gordon Wetherell, who succeeded Richard
Tauwhare last year. Tauwhare instigated
the inquiry, but was criticised by the Foreign
Affairs Select Committee for not acting
sooner to tackle what it said last year was
"a climate of fear" on the islands. Once a
dependency of Jamaica, the TCI became a
crown colony when Jamaica gained its inde-
pendence from the UK in 1962. Residents
of the TCI have British citizenship.

Sovereign Comment
TCI has been a key jurisdiction for Sovereign
over the years and continues to be so. At
first sight, this news is not positive to the
image of TCI internationally but we consider
that in the long run TCI will benefit from this
approach. Alongside tourism, the international
finance services industry is key to the local
economy. This move by the UK government
should ensure a period of stability and we
welcome the move. TCI remains a good
jurisdiction in which to domicile companies
and we look forward to continuing to develop
our business in the jurisdiction.

Obama’s US crackdown
US President Barack Obama announced, on 4 May

2009, proposals designed to "level the playing field" by

tightening up the system that allows US multinationals

to defer paying US taxes on profits made on overseas

investments. Under the reforms, multinationals would

no longer be able to claim tax deductions on most

foreign expenses, such as interest costs, until they

repatriate earnings.

The reforms, which are likely to be included in this

year’s Budget, would also close loopholes that allow

businesses to inflate tax credits for foreign taxes that

can be deducted against US tax bills, and reform the

"check the box" rules that allow entities to elect whether

to be taxed as corporations or partnerships.

The administration estimated that US companies

paid an effective tax rate of just 2.3% on the $700

billion they earned in foreign profits in 2004. It also

highlighted Ireland, the Netherlands and Bermuda

as examples of how existing tax policies create

distortions, saying the three accounted for more than

a third of US foreign profits in 2003.

The moves are also likely to be felt in Luxembourg,

Switzerland and Singapore where profits reported by

US subsidiaries appear disproportionately high for the

size of these jurisdictions. Critics of the proposed reforms

said the move would impede US multinationals' ability

to compete abroad, as most other countries exempt

foreign profits from tax.

Cayman, BVI and Bermuda sign new TIEAs

The Cayman Islands announced, on 19 March 2009, the extension of comprehensive tax
information assistance to seven new countries, under provisions in the Tax Information
Authority Law introduced in 2008, which do not require a bilateral treaty.

The seven countries now able to request tax
information from the Cayman Islands under
this unilateral mechanism are Germany,
Austria, Belgium, the Czech Republic, Luxem-
bourg, the Slovak Republic and Switzerland.
Requests may be made in relation to both civil/
administrative and criminal tax matters.

The unilateral mechanism is complementary to
Cayman's bilateral negotiation programme.
Having signed a bilateral TIEA with the US in
2001, on 1 April it signed seven new TIEAs in
Stockholm with the Nordic Council of Ministers,
with commercial agreements to follow in June.

The seven Nordic countries – Denmark, Faroe
Islands, Finland, Greenland, Iceland, Norway and
Sweden – had already entered into similar agree-
ments with the Isle of Man, Jersey and Guernsey.
They have further signed TIEAs with Bermuda
on 16 April and the BVI on 18 May this year.

Bermuda, which already had TIEAs in place
with the US, Australia, and the UK, also signed

UK set to take control of Turks & Caicos Islands
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the dividend must qualify as a dividend under
the tax law of China.

A major change under Notice 81 is that SAT
will now require the non-resident taxpayer or
the withholding agent to provide documentary
evidence to prove that the recipient of the
dividend meets these requirements. Article
4 also empowers tax bureaus in China to
investigate and deny treaty benefits where
the main purpose of a transaction or an
arrangement is to obtain more favourable
treatment of dividends under a tax treaty.

Sovereign Comment
This story should be read in conjunction with
the other news item on this page concerning
the new tax treaty recently signed between
China and Vietnam. This again demonstrates
the importance of Hong Kong as a jurisdiction
to consider when doing business in the
region. It is interesting to note that the Hong
Kong authorities are continuing to negotiate

comprehensive treaties with their near
neighbours and this means that it is more
important than ever to ensure that any tax
planning being considered is fully compliant
and up to date. Sovereign has considerable
expertise in this area and our senior staff are
regular visitors to such countries. If you are
based in the region, contact our Hong Kong
office to arrange a no obligation consultation
to see how international structuring of your
business could be achieved.

China implements measures to combat treaty abuse

China’s State Administration of Taxation (SAT) issued, on 20 February 2009, a Notice on
Issues Relevant to the Implementation of Dividend Provisions in Tax Treaties (Notice 81).
Taken together with two recent tax decisions in Chongqing and Xinjiang, it shows that special
purpose vehicles (SPVs) will be subject to increased scrutiny and benefits in China may be
denied to investors who misuse them to reduce tax liabilities or circumvent exchange controls.

SPVs enable foreign investors to benefit
from preferential withholding tax rates on
dividends and other forms of passive income
where tax treaties permit. China’s tax treaties
with Hong Kong, Singapore and several
other jurisdictions reduce the withholding
tax rate on dividends from 10% to 5%. And,
if the foreign investor wishes to dispose of
the investment in China, it may sell the
shares of the SPV without paying income
tax in China on the capital gain from the
sale. Typically, the jurisdiction where the
SPV is established will also exempt the
capital gain from local taxation or levy tax
at a low rate.

Notice 81 addresses the situation where the
withholding tax rate on dividends under a tax
treaty is lower than the 10% rate under
domestic law in China. To enjoy the treaty
benefit, the recipient of the dividend must be
a tax resident of the other treaty jurisdiction
and the beneficial owner of the dividend, and

HK gazettes Vietnam treaty
An order made under the Inland Revenue Ordinance
to implement the tax treaty signed with the Socialist
Republic of Vietnam on 16 December 2008, was
gazetted on 30 April 2009.

There is no withholding tax on dividends paid out of
taxable profits in Vietnam. The 10% treaty rate represents
the maximum rate applicable to dividends received by
a Hong Kong resident should a withholding tax on
dividends be levied in Vietnam in the future. A 7% rate
applies to royalties for the use, or the right to use, any
patent, design or model, plan, secret formula or process.
A 10% rate applies to all other cases. The treaty offers
tax exemption in relation to capital gains derived by a
Hong Kong resident from the alienation of less than
15% interest in a Vietnamese company that does not
derive 50% or more of its asset value directly or indirectly
from immovable property situated in Vietnam. The
business income tax component of Foreign Contractor
Withholding Tax in Vietnam will also be eliminated
provided that a Hong Kong company does not carry on
business in Vietnam through a permanent establishment
in Vietnam.

The treaty is the fifth comprehensive double taxation
agreement (CDTA) signed by Hong Kong, following those
with Belgium, Thailand, the Mainland of China and
Luxembourg. The expansion of Hong Kong's treaty
network will strengthen Hong Kong's position as the
preferred location for multinational corporations to set up
their regional headquarters in the Asia-Pacific region. We
expect that the HKSAR government to conclude more
preferential taxation terms with other countries so as to
promote foreign trade and investments in Hong Kong.

China issues guidance on offshore companies
China’s State Administration of Taxation (SAT) issued a Notice, on 22 April 2009, to provide
guidance on the determination of tax residence status of Chinese-controlled offshore
companies under the new place of effective management and control rule in the 2008
Enterprise Income Tax Law (EIT Law). The Notice may have a significant impact on Chinese
companies listed on a foreign stock exchange and the round tripping of investments. The
provisions apply retrospectively from 1 January 2008.

The Notice sets out detailed rules for deter-
mining whether a Chinese-controlled offshore-
incorporated enterprise is a tax resident of
China, describes the tax implications of being
regarded as a tax resident, and sets out the
procedures for an assessment of residence
status by the relevant local tax bureau.

A Chinese-controlled offshore enterprise is
defined as an enterprise that is incorporated
under the laws of a foreign country or territory
but which has a Chinese enterprise or enterprise
group as its primary controlling shareholder. It
will be regarded as a Chinese tax resident if its
place of effective management and control is
deemed to be in China and will be subject to
EIT on its worldwide income, if all the following
conditions are satisfied: the primary location is
in China; decisions concerning the enterprise's
financial and human resource matters are made

in China or are subject to approval by organi-
zations or personnel in China; the enter-
prise's primary assets, accounting books
and records, company seals, and board and
shareholder meeting resolutions are located
or maintained in China; and 50% or more of
the voting board members or senior execu-
tives habitually reside in China.

Sovereign Comment
It is not clear whether foreign-incorporated enter-
prises that are controlled by Chinese individuals
or foreign-incorporated enterprises that are
controlled by foreign companies also fall within
the scope of the notice. Any company that is
unsure of its tax status should take advice and,
if need be, apply at the local tax bureau for a
determination. All companies should ensure that
they could produce compelling evidence to
support their positions concerning their tax status.
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UK Revenue wins offshore bank disclosure ruling
The UK Tribunals Service ruled, in May 2009, that four unnamed banks must disclose
depositors' details to HM Revenue and Customs. The move marks the start of the Revenue's
effort to extend its crackdown on evasion to all the 500 foreign banks and building societies
with a UK presence.

HMRC convinced the tribunal, based on evidence from its 2007 tax "amnesty" in which some
of the banks' customers came forward, that there was a significant degree of non-compliance
among customers. The Revenue said it expected to find unpaid tax in only one in 20 of the
accounts and anticipated raising at least £18 million.

The disclosure notices issued by the Tribunals Service do not name the financial institutions.
One concerns a bank with a branch in
Luxembourg, Austria or Belgium used by 400
British residents thought to have evaded
between £5.2 million and £41.25 million
between them. Another, expected to yield
£9.5 million of tax, concerns two financial
institutions belonging to the same group with
operations in various jurisdictions, including
Jersey. The fourth case concerns a financial
institution with a branch in the Channel Islands,
expected to yield between £3.9 million and
£33 million.

Similar notices in 2006 and 2007 obliged five
British high street banks to disclose details of
secret offshore accounts. Accompanied by
the offer of a partial amnesty, HMRC
recovered about £400 million in unpaid taxes.
It expects to raise £500 million over the next

four years under this new initiative and is
seeking to "industrialise" the process of
issuing disclosure notices to the 500 financial
institutions rather than having to address
each institution individually.

Sovereign Comment
See the related story on the Fiscal page of
this edition for more details of the second
Offshore Disclosure Facility. We have re-
ported on this topic several times in past
editions of Sovereign Report. Despite
considerable publicity, it appears that many
UK tax payers who have undeclared offshore
bank accounts are simply ignoring these
rulings from HMRC. This is not advisable –
not declaring offshore accounts as a UK
resident is not tax planning. It is illegal and
the time to act is now. There may still be
legitimate ways of structuring your affairs
internationally but, at the very least, people
in this position should consider declaring
these assets now. Reduced penalties will
be imposed but the alternative is to wait for
HMRC to track such accounts down in the
future – when the consequences will be far
worse. If you or your clients are in this
position, contact your local Sovereign office
for a confidential consultation. There is no
time to lose.

HM Revenue & Customs (HMRC) announced, on 25 March 2009, that it would no longer
give rulings on individuals’ domicile status. HMRC said it would not process applications for
such rulings received after 25 March 2009. Initial non-UK domicile claims received on or
before that date will be processed.

UK Revenue ends individual domicile status rulings

Previously, where an individual’s domicile
was relevant to determining their tax liability,
they could apply to obtain a ruling on whether
or not they were UK domiciled. This provided
certainty where the circumstances of the family
or individuals involved were of a complex
nature. Unlike residence which is defined by
tax case law and some tax legislation, domicile
is not a tax concept but a general legal concept
derived from general case law.

On 31 March, HMRC published nearly 500
pages of new guidance on the rules for
residence, domicile and the remittance basis
introduced in Finance Act 2008 and has
withdrawn most of its earlier guidance. It
considers that the new guidance will enable
individuals to self assess their domicile position
without the need to apply for rulings.

Over the longer term HMRC will be producing
two new guidance manuals, the “Residence

and Domicile Manual” and the “Transfer of
Assets Manual”.

Sovereign Comment
As reported many times over the years in
Sovereign Report, the whole area of domicile
for UK citizens is a minefield and each case
must be considered carefully. Domicile must
not be confused with residency. UK inheritance
tax is charged at 40% on worldwide assets,
so individuals who have left the UK for good
must consider their own circumstances. In
particular, expatriates who have lived in (say)
the Middle East for many years but are now
thinking about retiring somewhere else,
perhaps Spain, should act before they leave
their current location. Contact your local
Sovereign office if this affects you; action now
could save your heirs a fortune in years to
come. As this item demonstrates, it is an
extremely complex area and professional
advice should be sought.

Spanish exit taxes referred to ECJ
The European Commission decided, on 19 March 2009,
to refer Spain to the European Court of Justice in respect
of its tax provisions that impose an exit tax on individuals
who cease to be tax resident in Spain and which are
deemed to be incompatible with the free movement of
persons under the EC Treaty.

Under Spanish law, a taxpayer who transfers their
residence abroad has to include any unallocated income
– income that has still to be taxed – in their tax declaration
for the last tax year in which they are still considered
a resident taxpayer. They will therefore be taxed on
such income immediately, contrary to those taxpayers
that maintain their residence in Spain.

The Commission considered that such immediate
taxation penalises those persons who decide to leave
Spain, by introducing less favourable treatment for them
in comparison to those who remain in the country. The
Spanish rules in question are therefore likely to dissuade
individuals from exercising their right of free movement
and, as a result, constitute a restriction of Articles 18,
39 and 43 EC Treaty and the corresponding provisions
of the EEA Agreement.

The Commission's opinion is based on the EC Treaty
as interpreted by the Court of Justice of the European
Communities in its judgment of 11 March 2004, in De
Lasteyrie du Saillant, as well as on the Commission's
2006 Communication on exit taxation. Given that the
Spanish tax rules were not amended to comply with the
reasoned opinion sent to Spain in October 2008, the
Commission has decided to refer the case to the ECJ.
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common or "normal" tax system.

Separately, Gibraltar signed a tax information
exchange agreement (TIEA) with the US in
London on 31 March 2009. It is the first such
agreement signed by Gibraltar and will enable
exchange of information in both civil and
criminal tax matters. If it enters into force this
year, the TIEA will become effective for tax
years beginning after 2008.

"We are delighted that our first agreement of
this kind is with the US," said Chief Minister
Peter Caruana. Gibraltar has concluded neg-
otiations for the operative parts of the text
with another of the largest OECD countries.
In November last year Gibraltar offered such
agreements to all OECD member countries,
through the OECD itself. Others have also
received the offer by direct bilateral approach.

Sovereign Comment
Despite the European Commission’s move,
we are anticipating significant corporate tax
changes in Gibraltar shortly. A uniform rate of

10% is likely to be set from 2010. This will mean
that Gibraltar companies will become far more
attractive for international business but Gibraltar
also recognises that, to comply with OECD
standards, it must enter into a number of TIEAs
as soon as possible. It is therefore significant
that the first to be signed is with the largest
OECD country – the US. More are currently in
negotiation and we await developments with
interest. Further news will be reported in future
editions but in the meantime, contact our
Gibraltar office for the latest information.

European Commission appeals to ECJ on Gibraltar tax reform

The European Commission appealed to the European Court of Justice, on 18 March 2009,
to set aside the Court of First Instance judgment that had annulled a Commission decision
that Gibraltar's planned corporate tax reforms were unlawful state aid; alternatively, the
Commission would refer the cases back to the court for rehearing.

Last December, the ECJ reversed the Com-
mission’s 2004 ruling that Gibraltar's proposed
corporate tax reform, which included the repeal
of the existing “discrimatory” tax system and its
replacement with a uniform low corporate tax
rate, constituted unlawful state aid.

The ECJ found the Commission had gone
beyond the limits of its review by deciding that
Gibraltar was a “region” of the UK and had no
powers to set its own tax regime. The UK
Foreign Office said the judgment made it
“abundantly clear” that Gibraltar was fiscally
autonomous from the UK and had full compe-
tence for its domestic economic affairs

The Commission now maintains that the ECJ’s
judgment should be set aside on the grounds
that, in its view, the Court erred in assessing
the relationship between the European Treaty
and the competence of the Member States in
tax matters, and in imposing an unjustified
constraint on the assessment of suspected
state aid measures and the exercise of review
powers in respect of the identification of a Cyprus and Russia sign new treaty

Cyprus and Russia signed a new tax treaty on 16 April

2009 that should ensure the island’s removal from

Russia’s tax haven "blacklist”. Cypriot Finance Minister

Charilaos Stavrakis said the agreement was "very

significant and beneficial" for both countries because

it would remove double taxation on assets and business

activities for both individuals and companies”.

Russia is one of Cyprus's biggest trading partners.

Ministry officials estimate Russian deposits in Cypriot

banks to exceed   20 billion. But Russia blacklisted

Cyprus in early 2008 on grounds that there was

insufficient cooperation on exchange of information.

Ilya Trunin, director of the Russian Finance Ministry's

tax department, said Cyprus would be dropped from

the blacklist when the agreement comes into effect.

Sovereign Comment

For Cyprus, this is a very important development. Russia

is a vital market for Cyprus but since its blacklisting by

Russia last year, Cypriot authorities have been taking

steps to reverse this decision. As a full member of the

EU with a low corporate tax rate of 10% across the

board, Cyprus is an attractive jurisdiction for international

business from Russia, other CIS and former Warsaw

Pact countries. Sovereign is expanding its presence on

the island. Contact Richard Melton in Limassol for details

of how Sovereign can assist. Details are listed on the

back page of this issue.

UK Budget launches second Offshore Disclosure Facility

The UK government released its 2009 Budget, on 22 April 2009, which included new anti-
avoidance measures, the launch of a second offshore tax amnesty and the introduction of
a new top income tax rate.

The government said it would step up efforts
to fight tax evasion and challenge tax
avoidance schemes, saying it expected to
raise £1 billion by closing loopholes over the
next three years.

The proposed measures include: HMRC's
publication of the names of deliberate tax
defaulters; new reporting requirements for
tax defaulters; new duties on senior account-
ing officers to ensure that corporate tax returns
are accurate; an expansion of the Disclosure
of Tax Avoidance Schemes regime; and the
introduction of a taxation code of practice for
the banking sector.

As previously announced, the government said
it was to launch a second Offshore Disclosure
Facility (ODF) in the third quarter of 2009. As
with the first ODF, introduced in April 2007, UK
citizens will have a limited period to come
forward and settle undisclosed offshore tax
liabilities. Participants will be required to pay

back taxes, interest and a penalty. The
government said the penalty regime would
be announced before the ODF opens.

The biggest change to personal income
taxes was the introduction of a third tax rate,
to be levied at 50% on income over
£150,000. The new rate will take effect in
April 2010. (There are currently two personal
income tax rates – the basic 20% rate, which
applies to taxable income up to £37,400,
and the higher 40% rate, which applies to
taxable income over £37,400.)

The government had originally said in the
November 2008 pre-Budget report that
the new tax rate would be 45% and that
it would take effect in April 2011. In his
Budget speech, Chancellor of the Ex-
chequer Alistair Darling said he decided
to increase the new tax rate and implement
it a year earlier "to help pay for additional
support for people now”.
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Kiss goodbye to offshore confidentiality
(A version of this article, by Sovereign Group Chairman Howard Bilton, first appeared
in The South China Morning Post)

The G20 and OECD are demanding that Offshore Financial Centres (OFCs)
bring an end to confidentiality and secrecy – even though most have already
done so. But how will this work in practice?

If you have ever set up an offshore company
or trust, you will be familiar with the amount
of “due diligence” paperwork that you must
provide to your service provider. The service
company must confirm your identity, residential
address, source of funds and fully understand
the intended business of the structure. Nor-
mally this requires the production of a certified
copy of your passport, an original utility bill or
bank statement, an explanation of the source
of any funds you will be placing into the
structure and the business that the structure
will undertake.

Although service companies can provide you
with nominee shareholders, professional
directors and trustees, they must identify the
“beneficial owners” of a company or the real
settlor and beneficiaries of a trust. This infor-
mation must either be lodged with the agent
who forms the entity or the professional must
undertake to provide it to them upon request.

Most OFCs have now signed Tax Information
Exchange Agreements (TIEAs) with a number
of onshore jurisdictions – as can be seen from
the Profile on the page opposite – or are going
to have to sign such agreements with any
OECD member country that requests one.
The OECD has said that jurisdictions should
sign a minimum of 12 TIEAs to gain inclusion
on its “white list”.

Now let us presume that an offshore company
is used to purchase a property in the UK and
the company later sells that property for a
profit. If the offshore company is owned by a
resident of the UK, then that transaction would

give rise to a tax liability for the beneficial
owner, whether or not the company pays out
the profit to the owner. The UK Revenue will
therefore be very interested to find out if the
owner is a UK tax resident.

If a UK resident has been involved in the pur-
chase or sale by, for example, instructing
estate agents, lawyers or arranging finance
for the company, the UK can ask the OFC to
confirm who owns the company. If the “Com-
petent Authority” in the OFC does not already
have the information it will request the service
provider to provide details of the company’s
ownership – or risk losing its licence to do
business. The information will then be passed
on to the UK authorities.

If it transpires that the owner of the company is
based in, say, Hong Kong the UK would lose
interest in the matter. If, however, the owner is
a UK tax resident, then the gain made by the
company could be cross referenced to that
individual’s UK tax return to ensure that it has
been correctly declared. If it has not been declared
the UK revenue could investigate, audit, fine,
imprison and generally be quite unpleasant to
the miscreant UK taxpayer.

Various safeguards to protect the taxpayer have
been built in to TIEAs. The country requesting
the information must follow a strict set of rules
designed to protect the legitimate confidentiality
of taxpayers and the holders of the information.
In particular, these rules are supposed to guard
against "fishing expeditions", where a tax authority
might look for a large amount of general infor-
mation, hoping that some of it might be useful.

So, information is requested only in respect
of individual cases and when a TIEA partner
country sends a request for information to
the other partner country it must make clear:

• the identity of the person or business under
investigation;

• whether the investigation is being dealt
  with as a criminal or civil matter;

• the period for which the information is
requested;

• what type of information is being requested;

• the tax purpose for which the information
   is sought;

• the reasons for believing that the infor-
  mation requested is relevant;

• why it is thought that the information
requested is in the partner country;

• to the extent known, the name and address
of any person believed to have the
information; and

• that the other country has done everything
reasonably possible in its own territory to
obtain the information.

If these rules are not followed, the request
for information should be declined. A TIEA
partner country that receives information must
keep it confidential and only use it for the
purposes of the administration or enforcement
of their tax laws. It cannot be passed to any
other country without the written consent of
the tax authority that supplies it.

This is all fine in theory but it seems to me that
all these “safeguards” may amount to very little.
The big onshore countries will likely seek to
pressure OFCs into providing whatever infor-
mation they need, whenever they need it. And,
in practice, it’s difficult to see the little OFC
being able to resist such pressure for too long.

So that’s the way it is. The OECD has been
working on this issue since 1996, when the
“harmful tax practices” project was launched.
The call for action at the recent G20 summit has
merely accelerated the process of information
exchange and brought it to the top of the
international agenda. There is no confidentiality
offshore – or there won’t be very shortly.

If you have made arrangements offshore that
you wouldn’t want revealed to your home tax
authority – or wouldn’t stand up to scrutiny by
them – you should think again and seek advice.
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OECD updates list of “uncooperative jurisdictions”
To coincide with the G-20 summit in London on 2 April 2009, the OECD published a Progress
Report that consisted of a new “tiered” list assessing the implementation of information
exchange standards among jurisdictions surveyed by the OECD’s Global Forum on
Transparency and Exchange of Information.

This Progress Report broke the jurisdictions
down into: a “white list” of those that have
substantially implemented OECD standards; a
“grey list” of those that have made commitments
but have not yet substantially implemented the
standards; and a “black list” of those that have
not committed to OECD standards.

The OECD said the internationally agreed
standard required exchange of tax information
on request in all tax matters, civil as well as
criminal, for the administration and enforcement
of domestic tax law without regard to a domestic
tax interest requirement or bank secrecy for tax
purposes. In 2008, an OECD sub-committee
recommended that the new standard for countries
should be to have a minimum of 12 signed Tax
Information Exchange Agreements (TIEAs).

The “white list” of jurisdictions that have
substantially implemented the internationally
agreed tax standard comprises: Argentina,
Australia, Barbados, Canada, China, Cyprus,
Czech Republic, Denmark, Finland, France,
Germany, Greece, Guernsey, Hungary,
Iceland, Ireland, Isle of Man, Italy, Japan,
Jersey, Korea, Malta, Mauritius, Mexico,
Netherlands, New Zealand, Norway, Poland,
Portugal, Russian Federation, the Seychelles,
Slovak Republic, South Africa, Spain,
Sweden, Turkey, United Arab Emirates, the
UK, the US and the US Virgin Islands.

The “grey list” of jurisdictions that have
committed to the internationally agreed tax
standard, but have not yet substantially
implemented was divided into two categories
– Tax Havens and Other Financial Centres.

The “tax havens” comprised: Andorra,
Anguilla, Antigua and Barbuda, Aruba, the
Bahamas, Bahrain, Belize, Bermuda, British
Virgin Islands, Cayman Islands, Cook
Islands, Dominica, Gibraltar, Grenada,
Liberia, Liechtenstein, Marshall Islands,
Monaco, Montserrat, Nauru, Netherlands
Antilles, Niue, Panama, St Kitts & Nevis, St
Lucia, St Vincent & Grenadines, Samoa,
San Marino, Turks & Caicos Islands and
Vanuatu.

The “other financial centres” comprised:
Austria, Belgium, Brunei, Chile, Guatemala,
Luxembourg, Singapore and Switzerland.

A flurry of commitments received by the OECD

information sharing or face sanctions. He
acknowledged the progress made by them in
committing to OECD standards.

Seven UK overseas territories – Anguilla,
Bermuda, British Virgin Islands, Cayman
Islands, Gibraltar, Montserrat and Turks &
Caicos Islands – remain on the OECD “grey
list” for failing to agree a sufficient number of
information sharing agreements. He urged
them to achieve the standard of 12 TIEAs, or
equivalent arrangements, before the UN
General Assembly met in September.

He also urged the three Crown Dependencies
– the Isle of Man, Jersey and Guernsey –
which were all included on the OECD’s “white
list”, to continue to set the pace and put clear
water between themselves and those juris-
dictions which only just meet the international
standard.

On 27 May, the OECD’s Committee on Fiscal
Affairs said it was removing Andorra, Liechten-
stein and Monaco from its list of Uncooperative
Tax Havens in the light of recent political
commitments made by them to implement the
OECD standards of transparency and effective
exchange of information and the timetable set
for the implementation.

The OECD said it now considered that these
jurisdictions had committed to the inter-
nationally agreed tax standard but not yet
substantially implemented it, as shown in the
Progress Report. It expected that all three
jurisdictions would now implement their
commitments swiftly.

In a further Progress report, issued on 8 June
2009, the OECD upgraded Bermuda to its
“white list” of jurisdictions that have sub-
stantially implemented the internationally
agreed tax standard. Bermuda had met the
OECD standard by signing 12 TIEAs.

prior to the G-20 summit brought 11 juris-
dictions – Switzerland, Liechtenstein, Austria,
Belgium, Luxembourg, Andorra, Monaco,
San Marino, Hong Kong, Singapore and
Macau – into this category. But the Report
also showed that more than half of these
“committed” jurisdictions had not yet entered
into any TIEAs.

The “black list” of jurisdictions that had not
committed to the internationally agreed tax
standard comprised: Costa Rica, Malaysia
(Labuan), Philippines and Uruguay.

By 7 April, the OECD announced that these
four jurisdictions had officially made commit-
ments to co-operate and would be proposing
legislation this year to remove the impedi-
ments to the implementation of the OECD
standard. As a result, they had all been
moved to the “grey list” category and the
OECD’s three-tiered list was therefore
effectively reduced to a two-tiered list.

Hong Kong and Macau were notably absent
from the lists but were mentioned in a foot-
note as having committed to implement the
OECD standards on information exchange.
The OECD had asked for and received
assurances that the standard would be
adopted, and the OECD stood behind Hong
Kong and Macau's adoption of the standard,
said OECD Secretary General Angel Gurria.

The Chinese government's position was
important because of Hong Kong and
Macau's status as Special Administrative
Regions of China, and the OECD believed
there was “a very strong encouragement by
the Chinese government for them to move
to the standard”, he added.

UK Prime Minister Gordon Brown sub-
sequently set a September deadline for
British Crown Dependencies and Overseas
Territories to meet OECD standards of tax

“The new standard for
countries should be to have
a minimum of 12 signed
Tax Information Exchange
Agreements.”
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The ultimate offshore
credit card.
Instant access to your
offshore funds
any place, anywhere.
Contact your most
convenient Sovereign
office for further details.

information
For more information on the services provided by
The Sovereign Group, please visit our website:
www.SovereignGroup.com or contact your most
convenient Sovereign office listed below.

      the

Sovereign
MasterCard

Have your subscription details changed recently?
Do you wish to redirect your quarterly issue of
The Sovereign Report to a different address?
Or do you wish to unsubscribe?
If so, please contact: gib@SovereignGroup.com
or by fax on: +350 200 70158.
Please note that The Sovereign Group is committed to ensuring
that your privacy is protected. All details submitted will be held in
the strictest confidence.

contact

Sovereign recruitment
As a result of business expansion across the Group,
Sovereign is actively looking for qualified professionals to
assist senior management teams in several of our worldwide
offices. Applications from new, or recently qualified, lawyers
or accountants are especially welcome, but we would also
be interested to hear from more experienced professionals
– particularly those with an established client following.
Anyone who is interested to learn more about the
opportunities currently available within Sovereign 
can find more information, and application procedures, 
on our website: www.SovereignGroup.com

BAHAMAS
Alan Cole
Tel: +1 242 322 5444
bh@SovereignGroup.com

BRITISH VIRGIN ISLANDS
Rudsel Lucas
Tel: +1 284 495 3232
bvi@SovereignGroup.com

CHINA
Sunny Liew
Tel: +8621 6103 7089
china@SovereignGroup.com

CYPRUS
Richard Melton
Tel: +357 25 733 440
cy@SovereignGroup.com

DENMARK
Jan Eriksen
Tel: +45 4492 0127
dk@SovereignGroup.com

DUBAI
John Hanafin
Tel: +971 4 397 6552
dubai@SovereignGroup.com

GIBRALTAR
Ian Le Breton
Tel: +350 200 76173
gib@SovereignGroup.com

RegisterAYacht.com
Gabriel González
Tel: +350 200 51870
ray@SovereignGroup.com

Sovereign Accounting Services
Valery Filiaev
Tel: +350 200 48669
sasgib@SovereignGroup.com

Sovereign Asset Management
Richard Foster
Tel: +350 200 41054
sam@SovereignGroup.com

Sovereign Insurance Services
Steve Armstrong
Tel: +350 200 44609
sis@SovereignGroup.com

HONG KONG
Jacques Scherman
Tel: +852 2542 1177
hk@SovereignGroup.com

Sovereign Accounting Services
Tel: +852 2868 1287
sashk@SovereignGroup.com

ISLE OF MAN
Diane Dentith
Tel: +44 (0)1624 699 800
iom@SovereignGroup.com

MALTA
Mark Miggiani
Tel: +356 21 228 411
ml@SovereignGroup.com

MAURITIUS
Ben Lim
Tel: +230 403 0813
mu@SovereignGroup.com

THE NETHERLANDS
Susan Redelaar
Tel: +31 (0)20 428 1630
nl@SovereignGroup.com

NETHERLANDS ANTILLES
Rudsel Lucas
Tel: +599 9 465 2698
na@SovereignGroup.com

PORTUGAL
Nigel Anteney-Hoare
Tel: +351 282 340 480
port@SovereignGroup.com

SEYCHELLES
Neil Puresh
Tel: +248 321 000
sc@SovereignGroup.com

SINGAPORE
Joe Cheung
Tel: +65 6222 3209
sg@SovereignGroup.com

SOUTH AFRICA
Tim Mertens
Tel: +27 21 683 1045
sact@SovereignGroup.com

SWITZERLAND
Dr Norbert Buchbinder
Tel: +41 (0)21 971 1485
ch@SovereignGroup.com

TURKS & CAICOS ISLANDS
Rudsel Lucas
Tel: +1 649 946 2050
tci@SovereignGroup.com

UNITED KINGDOM
Simon Denton
Tel: +44 (0)20 7389 0644
uk@SovereignGroup.com

URUGUAY
Noel Otero
Tel: +598 2 900 3081
uy@SovereignGroup.com

www.SovereignGroup.com
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